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DECI SI ON AND ORDER ON THI RD REMAND -
ORDERI NG PAYMENT OF MEDI CAL BENEFI TS
- AND REMAND TO DI RECTOR

Enmpl oyer/ Carrier (enpl oyer) appeal ed this Court’ s Suppl enent al
Decision and Order on Second Remand issued Decenber 16, 1999
ordering the paynent of nedical expenses on a claimfiled pursuant
to the provisions of Title IV of the Federal Coal M ne Health and
Safety Act of 1969, as anended, 30 U S.C. 8901, et seq. (the Act).
The Benefits Review Board affirmed this Court’s decision in part
and vacated in part and remanded the case for further consideration
of issues as directed in the Board s Decision and Oder issued
January 18, 2001.

Cl aimant, Janes Tyler was previously awarded benefits under



the Act.! The instant dispute focuses upon whet her enpl oyer shoul d
be required to reinburse the Black Lung Disability Trust Fund
(Trust Fund) for paynent of claimant’s nedical bills.

The procedural history of this nedical benefits claimis
detailed in the Board s decision (January 18, 2001). In their
Decision and Order dated May 27, 1997 the Board affirmed Judge
Ri ppey’s finding that enpl oyer had failed to establish rebuttal of
the Stiltner presunption. In their Decision and Order dated My
30, 1995, the Board noted that the United States Court of Appeals
for the Fourth Crcuit had held, in Doris Coal Co. v. Director
ONCP [ STILTNER], 938 F2d 492, (4'" Cr. 1991), that when a m ner
receives treatnent for a pulnonary disorder a presunption arises
that the di sorder was caused or at | east aggravated by the mner’s
pneunoconi osis, making the enployer liable for nedical costs.
Because no party objected to the application of the Stiltner
presunption to the instant case, the Board found it unnecessary to
rule on the application of Stiltner to cases arising outside the
jurisdiction of the United States Court of Appeals for the Fourth
Circuit, The Board noted that the instant case arose within the
jurisdiction of the United States Court of Appeals for the Seventh
Crcuit.

In their Decision dated May 27, 1997 the Board agreed with
enpl oyer that Judge Ri ppey’ s findings regardi ng enployer’s statute
of limtations argunent did not conport with the requirenents of
the Adm nistrative Procedure Act (APA). The Board, therefore
vacat ed Judge Ri ppey’ s finding regarding the statute of limtations
and remanded the case for further consideration. The Board further
instructed Judge Rippey, on remand, to address enployer’s
assertions that the Trust Fund's voluntary paynent of claimnt’s
medi cal expenses precluded recovery and that the paynent of nedi cal
bills in anpbunts greater than $100.00, in the absence of reports of
first treatnment, was barred.

Due to Judge R ppey's wunavailability, this claim was
reconsi dered by the wundersigned on renand. In this Court’s
Suppl enmental Decision and Order on Second Remand (Decenber 16,
1999), | found that the statute of limtations did not bar the
Trust Fund’ s recovery of claimant’s nedi cal expenses. | also found
that the Trust Fund was not precluded from recovery because the
Trust Fund nade “voluntary paynents” of claimant’s nedical bills.

! aimant’s Social Security Administration (SSA) application
and t he SSA deci si on awardi ng benefits are not found in the record.
The record indicates only that claimant was ultimately awarded Part
B benefits. See Director’s Exhibit 1.
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This court further found that the Trust Fund was not barred from
recovery of claimant’s nedi cal expenses because enpl oyer was not
provided reports of claimant’s first treatnment. This court also
rejected enployer’s argunents that bills in anbunts greater than
$100. 00 were not rei nbursabl e.

Inits Decision and Order January 18, 2001, the Board noted it
affirmed, in its 1997 Decision and Order, Judge R ppey’s reliance
upon the Fourth Circuit’s Stiltner presunption to establish
recovery of nedical benefits by the Trust Fund. However, the Board
not ed subsequent to the i ssuance of Judge Ri ppey’ s Cctober 26, 1995
Deci sion and Order and the Board s May 27, 1997 Deci si on and Order,
the Fourth Circuit issued the Ling decision.? The Board further
states because it is unclear whether all neans of rebutting the
Stiltner presunption have been fully considered, the Board remands
the case to me wth instructions to reconsi der whet her the evidence
is sufficient to establish rebuttal of the Stiltner presunption.

The Board affirnmed this court’s finding that the statute of
limtations does not bar the Trust Fund's recovery of the paynent
of claimant’s nedical benefits in the instant case.

Enpl oyer contended this court m sunderstood its argunent that
it was prejudiced by the Departnent of Labor’s failure to conply
with its regulations and notify enployer of the claimbefore the
Trust Fund paid the bills. Enpl oyer contended that because the
Departnent of Labor’s actions deprived it of due process, it nust
be dism ssed from the case. Director agreed with enployer this
court “msconstrued the issue” by mnerely noting that enployer
retained the right to challenge the nedical bills in question. The
Board t hereupon rul ed that “lnasmuch as the parties agree that the
admnistrative |aw judge m sconstrued the issue before him the
admnistrative law judge, on remand, is instructed to address
whet her the Departnent of Labor’s failure to tinely informenpl oyer

2The Sixth Circuit rejected the Stiltner presunption which it
found i nconsistent with the renedi al purposes of the Act. See 3 en
Coal Co. v. Seals, 147 F3d 502 (6'" Gir. 1998). However, the Fourth
Circuit subsequently affirnmed the wvalidity of the Stiltner
presunption in Qulf & Western Industries v. Ling, 176 F3d 226 (4"
Cir. March 19, 1999). The Fourth Crcuit, in Ling, rejected the
contention that the Stiltner presunption inproperly shifted the
burden of proof in nedical benefit cases fromthe claimant to the
party opposing the claim The Fourth Crcuit also rejected the
contention that the Stiltner presunption was contrary to the
Suprene Court’s decision in Director, ONCP v. G eenwich Collieries
[ ONDECKQ, 512 U.S. 267 (1994).
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of claimant’s nedical bills denied enployer its right to due
process.”

Enpl oyer contended and the Board agreed this court erred in
finding that it was in the interest of justice to excuse the
failure of the treating physicians or facilities to provide
enpl oyer with reports of claimant’s first treatnent. Consequently,
the Board rul ed on remand, should this court find that claimnt is
entitled to reinmbursenent of a physician’s charges but that the
required reports of first treatnent were not filed, the case nust
be remanded to the district director to determne if such a failure
shoul d be excused under the ternms of Section 907(d)(2) of the
Longshore Act and Section 725.706(a) of the regul ations.

In final argunment enpl oyer contended that the nmedical bills in
amounts greater than $100.00 are not reinbursable pursuant to 20
C.F.R 8 725.705(b). The Director recognized and t he Board agreed
that this court failed to explain the rationale for finding that
claimant “required enmergency treatnent” for his condition at each
adm ssion to the hospital. The Board held that this Court’s
anal ysi s does not conport with the APA, specifically 5 U S. C. § 557
(c)(3)(A), which provides that every adjudi catory deci sion nmust be
acconpani ed by a statenent of findings of fact and concl usi ons of
| aw and the basis therefor on all material issues of fact, |aw or
di scretion presented in the record. 5 U S. C. 8 557(c)(3)(A), as
incorporated into the Act by 5 US C. 8§ 554(c)(2), 33 US.C 8§
919(d) and 30 U.S.C. §8 932(a). Therefore, on remand, the Board
directed this court nmust reconsi der whet her enpl oyer i s responsible
for the cost of claimant’s hospitalizations in the instant case.

| SSUES

Thus the Board renmanded the following issues for
reconsi deration by this Court:

| . Whether the evidence is sufficient to establish rebuttal of the
Stiltner [Doris Coal] presunption as enunciated by the Fourth
Circuit in Gulf & Western Industries v. Ling, supra.

1. Whet her the Department of Labor’s failure to tinely inform
enpl oyer of claimant’s nedical bills denied enployer its right to
due process and requires dism ssal of enployer as the responsible
operator liable for claimnt’s nedical expenses.



I11. \Wether enployer is responsible for the cost of claimnt’s
hospitalizations pursuant to the provisions of 20 CF.R 8§
725. 705(b).

V. \Whether the case nust be remanded to the district director to
determine if failure to file report of first treatnent should be
excused under the ternms of Section 33 U.S.C. 8 907(d)(2); 20 C F.R
§ 702.422.

V. Enpl oyer’s Motion to Dismss or to Remand to the District
Director, filed in this court on July 10, 2001.

APPLI CABLE LAW AND REGULATI ONS

The record shows the mner filed this claim for nedical
benefits on June 8, 1978. DX 2. The regulations setting forth
procedures for obtaining nedical benefits are set forth in 20
CF.R §8 725 Subpart 1. Claimant’s eligibility for disability
benefits under Part B and entitlenent thereto was established at
sone time prior to filing his claimfor nmedical benefits. See DX
1

The Departnment of Labor has anended the regulations
i npl enenting the Federal Coal Mne Health and Safety Act of 1969,
as anended. These regul ati ons becane effective on January 19, 2001
and are found at 20 CF. R Parts 718, 722, 725 and 726. Al
citations to the regulations in this decision refer to the old
regul ati ons unl ess ot herw se not ed.

Pursuant to a lawsuit challenging revisions to forty-seven of
the regulations inplenmenting the Act, the United States District
Court for the District of Colunbia granted limted injunctive
relief and stayed for duration of the lawsuit, all clains pending
before the Ofice of Admnistrative Law Judges under the Act,
except those in which the adm nistrative |aw judge, after briefing
by the parties to the claim determnes that the regul ations at
issue in the lawsuit wll not affect the outcome of the case
National Mning Ass*n v. Chao, No. 1:00 CVF 03086 (DDC, Feb. 9,
2001) (Order granting prelimnary injunction).

On August 9, 2001, the District Court issued its decision
uphol ding the validity of the chall enged regul ati ons and di ssol vi ng
the February 9, 2001 order granting the prelimnary injunction
National Mning Ass*n v. Chao, 160 F.Supp. 2d 47 (D.D.C. 2001).
This court finds the District Court’s Order upholding the validity
of the challenged regulations and dissolving the prelimnary
i njunction renders noot the i ssues disputed by the parties relating
to the revision of the regul ations.
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The case law of the United States Court of Appeals for the
Seventh Circuit, within whose jurisdiction this case arises, is
applicable in this case.

MOTI ON TO DI SM SS

On April 10, 2001 this court issued an Order directing the
parties to submt a brief stating how application of the anmended
regul atory provisions wll affect the outconme of this claimfor
medi cal benefits. The Director responded stating the revised
regulations will not affect the outcone of this case. Enployer’s
response to this Court’s Order was found in its Mdtion to D smss
or to Remand to the District Director. Director responded to
enpl oyer’s Motion and enployer was allowed to file a reply brief.
This court finds it nmust initially address the enpl oyer’s notion to
di sm ss before considering the issues remanded by the Benefits
Revi ew Boar d.

MOTI ON TO DI SM SS OR REMAND TO THE DI STRI CT DI RECTOR

Enpl oyer’s notion seeks “dism ssal fromthis case no matter

what set of regulations apply.” Empl oyer “objects to the
retroactive application of the revised regulations to pending
cl ai ns, like this one. Such retroactive application is
prohi bited.” Cting Bowen v. Ceorgetown Univ. Hosp., 488 U S

204(1988). See Motion at 1-2, Fn 1. |If the court does not dismss
enployer, it nmust remand this case to the district director, as
instructed by the Benefits Review Board. Enployer further stated
the court may not decide this case because the new regul ations
governi ng nedi cal benefits cases change the |law and will affect
this case. Enployer asserts revised section 725.701(e) is not a
codification of the Doris Coal presunption, as clarified by the
Fourth Grcuit in LING and CGeneral Trucking Corp. v. Salyers, 175
F3d 322, 324 (4" CGr. 1999). Enpl oyer finally asserts if the
revised section 725.701 is wupheld following the regulatory
l[itigation, this court nust reopen the record and al | ow enpl oyer an
opportunity to respond to the change in | aw

Director responds requesting that the court deny enployer’s
Motion to Dismss in all respects but conply with the Board’ s order
to remand to the District Director.

Inits response brief enpl oyer recogni zes the i ssue of hol di ng
this case in abeyance is now noot in that Judge Sullivan di ssol ved
the prelimnary injunction. However the enployer urges the court
to reopen the record if the court adopts the Director’s
interpretation of revised Section 725.701. As discussed infrathis
Court finds revised Section 725.701 does not represent a change in
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the law and there is no reason to reopen the record. This court
also finds, as discussed below that the enployer’s notion to
di sm ss Peabody Coal in this case nust be deni ed.

DI SCUSSI ON
Presunption and Rebuttal under Stiltner
A

The Board renanded the case to this Court with instructions to
reconsi der whet her the evidence is sufficient to establish rebuttal
of the Stiltner presunption as reaffirned by the Fourth Circuit
decision in @lf & Western Industries v. Ling, 176 F.3d 226 (4"
Cr. 1999).

The Fourth Circuit established the Stiltner presunption by
stating

Based on this broad definition [of pneunpb] a m ner
meets his burden of showing that his nedical expenses
were necessary to treat pneunoconiosis if his treatnent
relates to any pulnmonary condition resulting from or
substantially aggravated by the m ner’s pneunobconi osi sS.
Si nce nost pul nonary di sorders are going to be rel ated or
at | east aggravated by the presence of pneunoconi osis,
when a m ner receives treatnent for a pul nonary di sorder
a presunption arises that the disorder was caused or at
| east aggravated by the mner’s pneunoconiosis, nmaking
the enployer liable for the nedical costs. Stiltner at
496- 97.

The Stiltner court held that the m ne operator can only use
subsequent proceedings to challenge the necessity of certain
medi cal charges for the treatnent of a pneunoconiosis related
di sor der or chal l enge  nedi cal char ges not related to
pneunoconi osis, but the operators may not require the mner to
prove again that he has pneunobconi osis each tine he nakes a claim
for health benefits.?

3Stiltner was receiving Part B benefits when he filed his Part
Cclaimin 1979. Doris Coal and its carrier O d Republic Insurance
Conpany agreed to pay the cost of black lung related health care
costs that Stiltner had al ready i ncurred and woul d i ncur t hroughout
his life.
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The Fourth Gircuit in LING reasoned that
“ in the great mpjority of cases, the disorders and
synptons associated wth the mner’s disability wll
closely correspond to those for which he | ater received
treat nent. Even where there is a less than perfect
identity, however, the threshold creating the entitlenent
to benefits — that the pulnonary condition treated be

nmerely aggravated by the m ner’s pneunoconiosis — is | ow
enough to permt a rational conclusion that a particul ar
respiratory infirmty wll likely be covered... LING at
233.

Though the mner’s burden of proving his claimis
not onerous, it does not follow that it is non-existent
or that it has sonehow been shifted to the enployer or
its insurer. |If the party opposing the claim produces
credi ble evidence that the treatnment rendered is for a
pul nonary di sorder apart fromthose previously associ at ed
wth the mner’'s disability, or is beyond that necessary
to effectively treat a covered disorder, or is not for a
pul nonary disorder at all, the nere existence of a
medi cal bill, without nore, shall not carry the day. The
burden of persuading the factfinder of the validity of
the claimremains at all tines with the mner. Id.

B

The record establishes the enployer/carrier agreed to accept
the United States Departnent of Labor’s initial determ nation that
the claimant Janmes H Tyler neets the standard of total disability
under the Black Lung Benefits Act (30 U S.C. 8 901 et seq.). The
enpl oyer further agreed to pay nedical benefits and to reinburse
the Black Lung Disability Trust Fund for any nedical benefit

paynents nmade. The coal mne operator reserved the right to
contest jurisdictional issues concerning validity of this claimfor
medi cal benefits only. See Director’s Exhibit 20 executed by

carrier on January 15, 1981.

In this case, enployer in effect agreed wth the Departnent of
Labor that the m ner’ s pneunobconi osis caused or at | east aggravat ed
M. Tyler's other respiratory disorders which the record shows
i ncl uded chroni ¢ obstructive pul nonary di sease, chroni c bronchitis,
ast hma and enphysensa. Accordingly, Tyler has met his burden of
proving that his pulnonary disorders clearly fall wthin the
definitions of I|egal pneunoconiosis which “refers to all |lung
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di seases whi ch neet the statutory or regulatory definition of being
any lung disease which 1is significantly related to, or
substanti al |l y aggravat ed by dust exposure in coal m ne enpl oynent.”
Havi ng agr eed cl ai mant suffered from disabling | egal
pneunoconi osi s, enpl oyer cannot now prevail upon this court to find
the mner’s “intrinsic asthm” stands al one as the cause of all his
di sabling respiratory or pul nonary i npairnment as procl ai med by Drs.
Paul and Bransconb in their nmedical reports.

C

Drs. Paul and Bransconb provi de evi dence which fails to defeat
this mner’s claim for nedical benefits. Dr. Paul exam ned the

claimant and concluded he had “intrinsic asthma which is an
increased sensitivity of the patient’s w ndpipes to nonspecific
stimuli ....”7 Dr. Paul found claimnt had no evidence of coal
wor kers’ pneunoconi 0si S. Dr. Bransconb agreed with Dr. Paul’s
di agnosis  of claimant’s ast hma. Wiile he referred to
pneunoconi osis or coal workers’ pneunobconiosis to include Iegal
pneunoconi osi s, Dr. Bransconb concl uded none of t he

hospitalizations were reasonable or necessary for treatnent of
pneunoconi osi s and none of the listed nedications he revi ewed “were
reasonabl e or appropriate for the treatnent of any pneunbconi 0si s
which M. Tyler may have had” (Enphasis added). DX 30. Upon close
study of Dr. Bransconb’'s entire review report | find he is
reluctant to recognize that the claimnt was totally disabled due
at least in part to | egal pneunoconiosis. Dr. Bransconb does not
di sclose he had been informed that enployer agreed to accept
Department of Labor’s determnation that the mner was totally
di sabl ed due to pneunoconiosis and net the standards of total
di sability under the Act. The record shows Drs. Paul and Bransconb
were infornmed by Tyler that his asthma had been diagnosed in his
30's and obviously would be present at the tinme he filed his claim
for nedical benefits in June 1978. Thus the claimant’s asthma
recorded by Dr. Bransconb and Dr. Paul does not constitute a
“pul nonary di sorder apart fromthose previously associated with the
mner’s disability. Accordingly |I find Dr. Bransconb s reliance
upon asthma as a form of Chronic Qbstructive Pulnonary D sease
requi res further explanation as the doctor does not clarify howthe
m ner’ s di sabling pneunoconi osis failed to have an inpact upon the
m ner’s all eged severe asthma. This court’s finding Dr. Bransconb’s
di agnosis sufficient to rebut the presunption would amunt to
rejecting the credibility of the Departnent of Labor’s initial
determ nation that claimant M. Tyler neets the standards of total
disability under the Act, which the enployer had conceded and
accept ed. The court nust find and does hereby find that Dr.
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Bransconb’s report does not provide sufficient evidence to rebut
the Stiltner presunption.

Dr. Paul exam ned the clainmant in Septenber 1989 at carrier’s

request. He reported claimant suffered from “intrinsic asthm”
al ong wi th nunmerous nedi cal problens. DX 27. Dr. Paul concl uded
cl ai mant “does not have any evidence of coal wor ker s’
pneunoconi osi s.” The doctor makes no reference to the
hospitalizations and nedications for treatnent of claimant’s
pneunoconi osi s. The doctor states he performed a “black |ung

evaluation on Janes Henry Tyler” which included physical
exam nation, chest x-ray, pulnonary function studies and arteri al
bl ood gas studies, nedical history, work history and reported
cl ai mant never snoked.

The court gives no weight to Dr. Paul’s opinion as the
exi stence of pneunpbconiosis is not an issue in this claim for
medi cal benefits only. Dr. Paul provides no assistance in this
court’s determ nation whet her enpl oyer’s evidence is sufficient to
rebut the Stiltner presunption. As di scussed supra, enployer
conceded claimant had established his disability was due to
pneunoconi 0si S. The Stiltner court ruled “operators may not
require the mner to prove again that he has pneunoconi osis each
time he makes a claimfor health benefits.” Stiltner, 938 F. 2d at
497. The regul ations now include the Stiltner court’s ruling

(f) Evidence that the m ner does not have pneunobconi 0Si S
or is not totally disabled by pneunpbconi osi s ari sing out
of coal mne enploynment is insufficient to defeat a
request for coverage of any nedical service or supply
under this subpart....20 C F. R 8725.701 (2001).

Since enployer agreed to accept the Departnent of Labor’s
determnation that the claimant did suffer from disabling coal
wor ker s’ pneunoconi osi s, enpl oyer’ s subm ssi on of evi dence cl ai mant
di d not have di sabling pneunoconi osis has no validity at this stage
of proceedi ngs. Accordingly this court finds and concl udes the
evidence submtted by enployer is not sufficient to establish
rebuttal of the Stiltner presunption.

D
Whet her Departnent of Labor’s failure to tinely inform
enpl oyer of claimant’s nedical bills denied enployer its right to
due process.

Enmpl oyer contends in its reply brief that its due process
ri ghts have been viol ated and asserts Departnment of Labor’s failure
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to provide enployer with tinmely notice of nedi cal expenses requires
di sm ssal of Peabody as responsible operator. “I'n this case,
Departnent of Labor’'s ten year delay in notifying enployer of
medi cal bills and Department of Labor’'s failure to conply with its
regul ations wunderm ned enployer’s ability to submt its best
defense at a neaningful tinme. This sort of fundanmental due process
vi ol ati on conpels di sm ssal of enployer.” Citing Lane Hol |l ow Coal
Co. v. Director, OANCP, 137 F.3d 799, at 807.08; (4" Cr. 1998);
Consol i dation Coal Co. v. Borda, 171 F.3d 175, at 183-84 (4'" Cr.
1999) and Island Creek Coal Co. v. Hol dman, 202 F.3d 173 at 883-84
(6" Gir. 2000). Enployer’'s Reply Brief at 1-3.

Director contends Peabody’s argunent that its due process
rights have been violated should be rejected. Director argues
enpl oyer nust show substantial prejudice in order to establish a
deni al of procedural due process. Ctations omtted. Wether the
Departnent of Labor paid the bills before Peabody knew about them
has no bearing on whether Peabody had a neani ngful opportunity to
defend itself. Peabody had anple opportunity to devel op evi dence
and availed itself of that opportunity. Director’s Response to
Enpl oyer’s Motion to Dismss at 2-3.

The requirenent of due process is fully applicable to
adj udi cati ve proceedings conducted by admnistrative agencies.
Ri chardson v. Perales, 402 U S. 389, 401 91 S. C 1420, 1427, 28 LEd
2d 842 (1971). In Lane Hollow the Fourth G rcuit concluded “The
i nexcusable delay in notifying Lane Hollow deprived it of the
opportunity to nount a neaningful defense to the proposed
deprivation of its property; consequently, it was denied due
process of law.” The Lane Holl ow court al so noted

....In this core due process context, we require a
showi ng that the notice was received too | ate to provide
a fair opportunity to nount a neani ngful defense

The due process clause does not create a right to wn
l[itigation; it creates aright not tolose without a fair
opportunity to defend oneself .... Lane Holl ow at 807.

Enpl oyer properly asserts it is not precluded fromrequesting
di sm ssal as the responsi bl e operator on due process grounds even
if it has conceded that it neets the regulatory criteria for
designation as the responsible operator. 1In citing Lane Holl ow,
Borda and Hol dnan suffice it to say these cases denonstrate due
process vi ol ati on based on particul ar supportive facts which do not
appear in the instant case wherein special circunstances produced
a uni que body of facts for this court’s consideration.

In the instant case the carrier/enployer executed a witten
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agreenent on January 15, 1981, inter alia, to reinburse the Trust
Fund for any nedical benefit paynents nade as it also agreed the
m ner met the standards of total disability due to pneunbconi osis
under the Black Lung Benefits Act. DX 20. Enployer conplains and
the record shows that not until 1989, for the first tinme, nunerous
bills for hospitalizations and treatnment of the claimnt during
prior years were then presented to enployer for reinbursenent
anounting to nearly $50, 000 i n nedi cal expenses (and nearly $50, 000
in interest).

Upon careful review of the record, this court finds that

bet ween 1981 and 1989 enpl oyer/carrier received no notification
from claimant, his physician or from Departnment of Labor that
cl ai mant was hospitalized on several occasi ons and recei ved nedi cal
treatnment including nmultiple services and nedicati ons.
The record discloses the reason for failure to inform enployer of
the mner’'s extended health treatment and services was “due to
conputer mscoding, no responsible operator identification was
entered on our [DOL's] information systemresulting in Trust Fund
paynment.” (See Director’s Exhibit 23, DOL letter dated July 19,
1989 to enployer’s attorney). Upon being notified of the clerical
error enpl oyer engaged Dr. Paul who exam ned M. Tyl er on Septenber
27, 1989.

This court is not persuaded that the “conputer m scodi ng” due
to clerical error “deprived enpl oyer/carrier of the opportunity to
mount a mneani ngful defense to the proposed deprivation of its

property.” Enployer in this case received notice of claimant’s
medi cal treatnent expenses at a tine when the claimnt and his
providers were available for questioning. The court rejects

enpl oyer’s contention it was prejudiced by the Departnent of
Labor’s failure to notify enployer of the claimbefore the Trust
Fund paid the bills.

The Departnent of Labor’s subm ssion of notice while del ayed

until 1989 did not exclude enployer’s opportunity to nount a
meani ngf ul defense nor deny it's “right not to lose without a fair
opportunity to defend itself.” The enployer had full opportunity

to submt evidence challenging the nedical claimfor expenses and
provi di ng nedi cal proof to exclude such nedical expenses and bills
as were not related to the mner’s disabling coal workers’
pneunoconi osis. The deficiencies | find in the enpl oyer’s defense
are the direct result of enployer’s own choice of nounting such
defense in this case. The court finds the record denonstrates the
Depart ment of Labor did not deny enployer its constitutional right
to due process. The facts relating in this case relating to the
del ayed notices do not warrant dismssal of enployer as the
responsi bl e operator |iable for nedical expenses of this clainmant.
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E
Aut hori zation to provide Medical Services - 20 CF. R 8 725. 705(b)
Section 725.705(b) in pertinent part provides that:

Except where energency treatnent is required, prior
approval of the Ofice or the responsible operator shall
be obtained before any hospitalization or surgery, or
before ordering an apparatus for treatnent where the
purchase price exceeds $100.

Enpl oyer argues that the nedical bills in anmounts greater than
$100. 00 are not rei nbursabl e pursuant to Section 725.705. Enpl oyer
asserts Tyler did not receive prior approval for nedical services
t hat were over $100.00 contrary to the regul ati on. Enpl oyer stated
the records show that Tyler’s hospital expenses were not for any
“acute energency” care but were for the “managenent of a chronic
condition.” Enployer lists the foll ow ng ei ght hospitalizations as
non- energency nedical care adm ssions which do not qualify for
rei mbur senent:

May 1979 February 1986
April 1982 January 1987
June 1985 Novenber 1987

June 1985 June 1988

EX 2, DX 30

This court’s study of the hospitalization reports recorded for
the years 1979 through 1988 in al nost every adm ssion contain a
di agnosi s of “acute bronchitis”. Namng only a few, the June 26,
1985 - July 2, 1985 hospitalization reported “acute bronchitis,
advanced chronic obstructive lung disease and coal workers’
pneunoconi osis.” The two 1987 adm ssions reported “COPD, acute
bronchitis, exacerbated COPD.” The June 1988 adm ssion reported a
di agnosi s of acute bronchitis. DX 30.

Dr. Bransconb noted he believed two hospitalizations were for
chest pain associated with a blood clot. The rest of the treatnent
was for asthma. Dr. Bransconb stated it was i nportant to note that
“the hospitalizations and treatnents were invariably given for
acute bronchitis (meani ng sudden or abrupt bronchitis), pneunonia
on one occasion, and exacerbations (tenporary reversible
wor seni ngs) of COPD.” The doctor also noted while M. Tyler had
other conditions reported by the doctors in their records, these
were not the focus of treatnment with exceptions of sone nedi cations
given for heart failure. “M. Tyler's central problemwas a form
of asthma or COPD. Please note, the term COPD stands for chronic
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obstructive pulnonary disease and is a broad term designed to
i ncl ude chronic and frequently recurring ast hma, enphysena, chronic
bronchitis, or any conbination of those conditions....” DX 30.

This court finds Dr. Bransconb’ s nedi cal assessnent provides
substantial evidence that M. Tyler’s COPD, acute bronchitis and
asthmatic attacks caused a health condition which his physician
found required energency hospitalization and inpatient treatnent.
Cl ose study of each hospitalization record discloses the severity
of Tyler’s pulnonary problem and the necessity for inpatient
hospital care provided at each adm ssion. The exi stence of an
energency condition is necessarily a nedical determnation. This
court finds sufficient evidence is established by Dr. Bransconb’s
anal yses and by the respective hospitalization and treatnent
reports t hat M . Tyler’s condi tion required i mredi at e
hospitalization for necessary nedical treatnment of his pul nonary
i npai rment .

Accordingly this court finds M. Tyler’s hospitalizations and
bills for professional services and nedi cations provided during the
period May 12, 1979 through January 16, 1989 are conpensable and
rei nbursable to the extent that they are related to the treatnent
of |egal pneunpbconiosis. | find Dr. Leon Cander’s report, DX 31
(consisting of 12 pages) provides the court, and the parties, with
a detailed evaluation of conpensable and reinbursable nedical
treatment and hospitalizations, as +the doctor also Ilists
specifically all treatnents and nedical expenses which do not
relate to treatnent for or because of |egal pneunbconiosis and are
not rei nbursabl e.

| find Dr. Sander J. Levinson provides a general recognition
of rei nbursabl e nedi cal treatnment expenses, bills for services and
medi cati ons which were rendered directly for M. Tyler’'s lung
condition or aggravation of this lung condition. He felt that the
chroni c exposure to occupational inhalation of coal m ne dust nust
be considered a substantial contributing factor to M. Tyler’'s
condi ti on. Dr. Levinson noted certain exceptions which he
specified were not rei nbursable. |t appeared to Dr. Levinson “that
the entire threat of treatnent has been directed towards periodic
exacerbations of his [Tyler’s] chornic (sic) obstructive pul nonary
di sease and that the physician exam nations and nedications
prescri bed were for direct treatnent of this chronic obstructive
pul mronary di sease.” Dr. Levinson noted that since it has been
previ ously adj udged that M. Tyl er does have a chronic | ung di sease
caused in substantial part by coal mne dust exposure” it would
seem apparent to [hin] that these charges be covered under the
Federal Black Lung Program | find Dr. Levinson' s opinion supports
this court’s finding the nedi cal expenses are reinbursable to the
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extent they relate to treatnent of |egal pneunpbconiosis as
di scussed supra.

F
VWhet her the case nust be remanded to the District Director.

The Benefits Review Board has instructed that, on remand
should I find that clainant is entitled to reinbursenent of a
physician’s charges but that the required reports of first
treatment were not filed, the case must be remanded to the district
director to determine if such a failure shoul d be excused under the
terms of Section 907(d)(2) of the Longshore Act and Section
725.706(a) of the regul ations.

As di scussed supra, this court finds the nedical treatnent of
M. Tyler by his treating physician and the physicians’ service
charges were and are rei nbursabl e except for such treatnents as Dr.
Cander specified did not relate to treatnent of M. Tyler’'s |egal
pneunoconi osis. The record contains no evidence that M. Tyler’s
treat nent physicians furnished a report of first treatnment to the
Depart ment of Labor and enployer. This failure to provide enpl oyer
with first treatnent reports raises the i ssue whet her such om ssi on
to file the report was excusabl e.

The Director contends the Board’ s reliance on Toyer V.
Bet hl ehem Steel Corp., 28 BRBS 347 (1994) (MG anery J.
di ssenting), a Longshore Harbor Wrkers Conpensation Act (LHWCA)
case, was m splaced because Toyer involved anendnents to the
Longshore Act and its regulations that do not apply to the Bl ack
Lung Benefits Act clains. Hence while the D rector acknow edges
the Board’ s mandate that this case be remanded as set forth above,
the Director disagrees with the Board s Order and further believes
that remanding this case wll result in further delays in
resolution of this case. Director Brief at 6-7.

Enmpl oyer asserts Director msreads Toyer and the Board
correctly held that only the district director has jurisdictionto
excuse the failure to provide first treatnent notes.

In ordering this case be remanded to the district director,
the Board agreed with enployer that this court erred in finding
that it was in the interest of justice to excuse the failure of the
treating physicians or facilities to provide enployer with reports
of claimant’s first treatnent. The Board referred to Section
907(d)(2) of the Longshore Act which provides that an enployer is
not |iable for nmedical expenses unless within 10 days foll ow ng the
first treatnment, the physician rendering such treatnent provides
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the enployer with a report of that treatnent. 33 US.C 8
907(d)(2). The Secretary may excuse the failure to conply with the
provi sions of this section in the interest of justice. 33 U S.C
§ 907(d)(2), 20 C.F.R 8§ 702.422. Thus the Board had held in
Toyer, supra, that the district director, not the admnistrative
| aw judge, has the authority to determ ne whether non-conpliance
wth Section 7(d)(2) should be excused.

The Board also noted Section 725.706(a) of the black |ung
regulations requires the treating physician to furnish the
Depart ment of Labor and the responsi bl e operator a report of first
treatment within 30 days following the first nmedical or surgica
treat ment. 20 CF.R 8§ 725.206(a). Section 725.706(b) further
provides that in addition to the reports required by paragraph (a)
the treating physician, facility, enployer or carrier shall provide
such reports that the Departnent of Labor may fromtinme to tine
require. Wthin the discretion of the district director, paynent
may be refused to any nedical provider who fails to submt any
report required by this section. 20 CF.R § 725.706(b).

Thus t he Board concl uded, on renand, shoul d the adm nistrative
law judge find that claimant is entitled to reinbursenent of a
physician’s charges that the required reports of first treatnent
were not filed, the case nust be renanded to the district director
to determne if such a failure shoul d be excused under the terns of
Section 7(d)(2) of the Act and Section 725.706(a) of the
regul ati ons.

This court having found that <claimant is entitled to
rei nbursenent of his physicians charges but that the required
reports of first treatnment were not filed, it is so ordered that
the case be remanded to the district director.

DECI SI ON AND ORDER OF RENMAND

Having further considered the issues directed by the Benefits
Revi ew Board s Decision and Order issued January 18, 2001, it is
ordered and this court has deci ded:

1. daimnt Janmes Tyler and/or the Trust Fund are entitled to
be reinbursed for all paynents of nedical expenses made to
claimant’ s physicians and to providers of nedical treatnents.

2. Such rei nmbursenent to claimant and the Trust Fund shall be
made only for services and treatnent which related to the treatnent
of M. Tyler’s | egal pneunoconiosis, as provided by the Black Lung
Act and regul ati ons. For item zation of reinbursable bills and
expenses see report of Dr. Cander. DX 31.
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3. It is ordered that the case be remanded to the district
director for further appropriate action consistent with this
court’s decision and as directed by the Benefits Review Board.

A
CLEMENT J. KI CHUK
Adm ni strative Law Judge

Bost on, Massachusetts
CJK: dr

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 C.F. R 8 725.481, any party dissatisfied with
this Oder nay appeal it to the Benefits Review Board within thirty
(30) days fromthe date of this order, by filing a Notice of Appeal
with the Benefits Review Board; U.S. Departnent of Labor:; Room S-
5220, FPB; 200 Constitution Avenue, N W, Washington, DC 20210:;
ATTN:. derk of the Board. A copy of this Notice of Appeal nmnust
al so be served on Donald S. Shire, Esq.; Associate Solicitor for
Bl ack Lung Benefits: U.S. Departnent of Labor; Room N-2117, FPB;
200 Constitution Avenue, N.W: Washi ngton, DC 20210.
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